RULE 1.5 Fees

(@) A lawyer’s fee shall be reasonable. The factors to be considered
in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform
the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance
of the particular employment will preclude other employ-
ment by the lawyer;

(3) the fee customarily charged in the locality for similar legal
services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circum-
stances;

(6) the nature and length of the professional relationship with
the client;

(7) the experience, reputation, and ability of the lawyer or law-
yers performing the services; and

(8) whether the fee is fixed or contingent.

(b) When the lawyer has not regularly represented the client, the
basis or rate of the fee shall be communicated to the client, preferably in
writing, before or within a reasonable time after commencing the repre-
sentation.

(c) Alawyer’s fee shall be reasonable but a court determination that
a fee is not reasonable shall not be presumptive evidence of a violation
that requires discipline of the attorney.

(d) A fee may be contingent on the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee is
prohibited by paragraph (f) or other law. A contingent fee agreement
shall be in writing and shall state the method by which the fee is to be
determined, including the percentage or percentages that shall accrue to
the lawyer in the event of settlement, trial or appeal, and the litigation
and other expenses to be deducted from the recovery. All such expenses
shall be deducted before the contingent fee is calculated. Upon conclu-
sion of a contingent fee matter, the lawyer shall provide the client with a
written statement stating the outcome of the matter and, if there is a re-
covery, showing the client’s share and amount and the method of its de-
termination. The statement shall advise the client of the right to have the
fee reviewed as provided in subsection (e).

(e) Upon application by the client, all fee contracts shall be subject
to review and approval by the appropriate court having jurisdiction of
the matter and the court shall have the authority to determine whether



the contract is reasonable. If the court finds the contract is not reasonable,
it shall set and allow a reasonable fee.

(F) A lawyer shall not enter into an arrangement for, charge, or col-
lect:

(1) Any fee in a domestic relations matter, the payment or
amount of which is contingent upon the securing of a di-
vorce or upon the amount of alimony, support, or property
settlement; or

(2) a contingent fee for representing a defendant in a criminal
case; or

(3) a contingent fee in any other matter in which such a fee is
precluded by statute.

(9) A division of fee, which may include a portion designated for
referral of a matter, between or among lawyers who are not in the same
firm may be made if the total fee is reasonable and the client is advised
of and does not object to the division.

(h) This rule does not prohibit payments to former partners or as-
sociates or their estates pursuant to a separation or retirement agreement.
[History: Am. (g) effective March 11, 1999.]

Comment
Basis or Rate of Fee

[1] When the lawyer has regularly represented a client, they ordinarily will
have evolved an understanding concerning the basis or rate of the fee. In a new
client-lawyer relationship, however, an understanding as to the fee should be
promptly established. It is not necessary to recite all the factors that underlie the
basis of the fee, but only those that are directly involved in its computation. It is
sufficient, for example, to state that the basic rate is an hourly charge or a fixed
amount or an estimated amount, or to identify the factors that may be taken into
account in finally fixing the fee. When developments occur during the represen-
tation that render an earlier estimate substantially inaccurate, a revised estimate
should be provided to the client. A written statement concerning the fee reduces
the possibility of misunderstanding. Furnishing the client with a simple memo-
randum or a copy of the lawyer’s customary fee schedule is sufficient if the basis
or rate of the fee is set forth.

Terms of Payment

[2] A lawyer may require advance payment of a fee, but is obliged to re-
turn any unearned portion. See Rule 1.16(d). A lawyer may accept property in
payment for services, such as an ownership interest in an enterprise, providing
this does not involve acquisition of a proprietary interest in the cause of action
or subject matter of the litigation contrary to Rule 1.8(i). However, a fee paid in
property instead of money may be subject to special scrutiny because it involves
questions concerning both the value of the services and the lawyer’s special
knowledge of the value of the property.

[3] An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in a way contrary to



the client’s interest. For example, a lawyer should not enter into an agreement
whereby services are to be provided only up to a stated amount when it is fore-
seeable that more extensive services probably will be required, unless the situa-
tion is adequately explained to the client. Otherwise, the client might have to
bargain for further assistance in the midst of a proceeding or transaction. How-
ever, it is proper to define the extent of services in light of the client’s ability to
pay. A lawyer should not exploit a fee arrangement based primarily on hourly
charges by using wasteful procedures. When there is doubt whether a contingent
fee is consistent with the client’s best interest, the lawyer should offer the client
alternative bases for the fee and explain their implications. Applicable law may
impose limitations on contingent fees, such as a ceiling on the percentage.

Division of Fee

[4] A division of fee is a single billing to a client covering the fee of two
or more lawyers who are not in the same firm. A division of fee facilitates asso-
ciation of more than one lawyer in a matter in which neither alone could serve
the client as well, and most often is used when the fee is contingent and the divi-
sion is between a referring lawyer and a trial specialist, or when a lawyer refers
a matter to a lawyer in another jurisdiction. Paragraph (g) permits the lawyers to
divide a fee by agreement between the participating lawyers if the client is ad-
vised, does not object, and the total fee is reasonable. It does not require disclo-
sure to the client of the share that each lawyer is to receive.

[5] Contingent fees, like any other fees, are subject to the reasonableness
standard of paragraph (a) of this Rule. In determining whether a particular con-
tingent fee is reasonable, or whether it is reasonable to charge any form of con-
tingent fee, a lawyer must consider the factors that are relevant under the circum-
stances. Applicable law may impose limitations on contingent fees, such as a
ceiling on the percentage allowable, or may require a lawyer to offer clients an
alternative basis for the fee. Applicable law also may apply to situations other
than a contingent fee, for example, government regulations regarding fees in cer-
tain tax matters.

Disputes over Fees

[6] If a procedure has been established for resolution of fee disputes, such
as an arbitration or mediation procedure established by the bar, the lawyer should
conscientiously consider submitting to it. Law may prescribe a procedure for de-
termining a lawyer’s fee, for example in representation of an executor or admin-
istrator, a class or a person entitled to a reasonable fee as part of the measure of
damages. The lawyer entitled to such a fee and a lawyer representing another
party concerned with the fee should comply with the prescribed procedure. The
fact that a fee may be lower than the customary fee charged in the locality for
similar service shall not be a basis for finding the fee to be unreasonable.



